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O ver two hundred people came
t ogether for the first annual Hawaii A c c e s s
to Justice Confe re n c e
( C o n fe rence) on June 24,
2 0 0 9 , to ex p l o re how we
might more effe c t ive ly
a dd ress the unmet civ i l
l egal needs of H awa i i ’s
l ow-and moderat e -
income people. A s s o c i at e
Justice Simeon R. A c o b a ,
J r. , Chair of the one-
ye a r-old Access to Ju s t i c e
C o m m i s s i o n
( C o m m i s s i o n ) , and mod-
e rator for the eve n t ,
explained that the annual Confe rence is
an opportunity for us to rev i ew progre s s
made by the Commission, and to consid-
er wh e re future effo rts should be dire c t e d
in order to cre at ive ly advance access to
justice objective s.

B e t ween the early we l c o m i n g
re m a rks by Justice Acoba and the re f ra i n
o f “ H awaii A l o h a ” in the aftern o o n , a sig-
nificant number of s u b s t a n t ive issues
re l ating to Hawa i i ’s longstanding access to
justice pro blem we re presented and dis-
c u s s e d . While there was considerabl e
anxiety ex p ressed at this first Confe re n c e
rega rding the fo rm i d able ch a l l e n ge s
i nvo l ved in meeting gre ater needs with
fewer re s o u rces in difficult economic
t i m e s, t h e re was also a sense of h o p e
rega rding the potential for cre at ive
responses to these ch a l l e n ge s.

C R I S I S
“ C h a n ge is like the Banzai Pipeline. It wa i t s

for no one, and is decidedly short on fo rg ive n e s s.”
C h i e f Justice John T. B ro d e r i ck , N ew
H a m p s h i re Supreme Court

Both of the stat ewide Hawaii lega l
needs assessments undert a ken during the
past fifteen ye a rs have demonstrated that
the civil legal needs of most of H awa i i ’s
people of m o d e rate income or below are
not met. In his opening re m a rk s,

C o n fe rence moderator Justice A c o b a
mentioned the main findings of The 2007
Assessment of C ivil Legal Needs and Barr i e rs of
L ow- and Moderate-Income People in Hawa i i,
wh i ch we re then further detailed by Lega l
Aid Society of H awaii Exe c u t ive Dire c t o r
Nalani Fujimori Ka i n a . These findings
i n clude the fo l l ow i n g :

• O n ly 1 in 5 low- and moderate 
income Hawaii residents have their 
c ivil legal needs met;

• L egal service prov i d e rs are able to 
help only 1 in 3 of those who do
contact them for assistance; a n d

• A reas of significant unmet civil legal 
needs include housing, fa m i ly,
domestic violence, and consumer 
i s s u e s.

To illustrate the seve re nat u re of t h e
need and the critical role of the legal serv-
ice prov i d e r, Russ Awa k u n i , a law yer with
the Legal Aid Society of H awa i i , p re s e n t-

ed one client who had been victimized by
a mort gage rescue scam. U n l i ke many
o t h e rs less fo rt u n at e, this client and her
fa m i ly are still in their home, thanks to
successful defense by Legal Aid of mu l t i-
ple eviction effo rt s, and litigation to ge t

b a ck the title to their
h o m e.

In his mid-day add re s s,
fe at u red speaker Chief
Justice John T. B ro d e r i ck ,
J r. o f N ew Hampshire
o b s e rved that for the past
s eve ral decades, the stat e
c o u rts have found them-
s e l ves playing an ex p a n d-
ed role in resolving soci-
e t y ’s pro bl e m s. H e
o b s e rved that the stat e
c o u rts handle more than
98% of all justice

n e e d s — over 47 million cases per ye a r —
and noted that half or more of the court s ’
wo rk re l ates to the fa m i ly : d ivo rc e, d o m e s-
tic violence, g u a rd i a n s h i p, j u venile delin-
q u e n cy and so on. He suggested that the
growing demands on state court judge s
and staff a re large ly the result of s t re s s e s
on the fa m i ly, as well as a gradual decl i n e
in civ i c, c o m mu n i t y, and religious institu-
tions and orga n i z at i o n s.

The limitations of s e l f - rep re s e n t at i o n

In the judgment of C h i e f Ju s t i c e
B ro d e r i ck of N ew Hampshire, the singl e
gre atest ch a l l e n ge confronting A m e r i c a ’s
s t ate courts in the first decade of the 21st
c e n t u ry is the rising number of s e l f - rep re-
sented litiga n t s, the vast majority of wh o m
s i m p ly cannot affo rd a law ye r. He aske d
attendees whether they think it would be
ap p ro p r i ate to tell an uninsured indiv i d u a l
who came into the emerge n cy ro o m , “ we
c a n’t provide medical advice about yo u r
abdominal pain, but there are some fabu-
lous illustrated textbooks over there, a n d
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the instruments have been re c e n t ly steril-
i ze d . Good luck .”

The compelling nat u re of the need at
the court was viv i d ly port rayed by an
Oahu fa m i ly court judge, M i ch a e l
B ro d e r i ck . He explained that most of t h e
p a rties who appear in court on the pat e r-
nity calendar, for ex a m p l e, a re poor, u n e-
d u c at e d , often drug- or alcohol-add i c t e d
p e rs o n s, often exhibiting mental health
c o n d i t i o n s, and often sharing a house with
eight to twe l ve people, i f l iving in a house
at all. “So when I hear people talking
about giving them basic info rm ation and
h aving them rep resent themselve s, t h at
s i m p ly doesn’t add up,” he said. Just a
week befo re the Confe re n c e, h e ’d learn e d
t h at the court had lost, due to funding
c u t s, the help of l aw ye rs from the Lega l
Aid Society of H awaii who had been
d rafting the ord e rs for the parties in the 20
to 25 pat e rnity cases that come befo re him
e a ch Th u rs d ay.

S t resses on the public interest prov i d e rs

During the wo rst economic dow n-
t u rn in the past seventy ye a rs, mu ch of t h e
funding for public interest legal serv i c e
o rga n i z ations has disap p e a re d , re q u i r i n g
t h at difficult choices be made rega rd i n g
cuts to staff and progra m s. This has
o c c u rred at the same time that the nu m-
ber of l ow- and moderate-income people
needing civil legal assistance, with not only
fa m i ly and housing but many other per-
sonal plight mat t e rs, has significantly
i n c re a s e d . The current state of crisis fro m
the pers p e c t ive of these nonprofit lega l
s e rvices orga n i z ations was cl e a rly art i c u-
l ated during a panel discussion on the sub-
ject of funding moderat-
ed by Washington Chief
Justice Rich a rd Guy
( re t i re d ) . Nalani Ka i n a ,
M oya Gray, E xe c u t ive
D i rector of Vo l u n t e e r
L egal Services Hawa i i ,
and Robin Ko b aya s h i ,
E xe c u t ive Director of
H awaii Immigra n t
Justice Center (fka Na
L o i o ) , described some of
the effects of the re c e n t
loss of s t ate funding that

these and other nonprofits had suffe re d .
Th ey have had to shift from a model
focused on doing the wo rk that cl i e n t s
n e e d , to a model focused on doing the
wo rk that will be funded, and on sustain-
abl e, fo r- p rofit projects that cannot
a dd ress the needs of most of the cl i e n t s
fo rm e rly serve d .

B a rr i e rs to public access

C o n fe rence attendees we re given an
o p p o rtunity to sense the fru s t ration and
p e rsonal risk associated with a number of
other barr i e rs to public access during
audience part i c i p at i o n , ro l e - p l ay pre s e n t a-
tions and commentary by Tra c ey Wi l t ge n ,
E xe c u t ive Director of The Mediat i o n
Center of the Pa c i f i c, Robin Ko b aya s h i ,
Nanci Kre i d m a n , CEO of the Domestic
Violence Action Center, and Ja m e s
P i e t s ch , P ro fe s s o r, William S. R i ch a rd s o n
S chool of L aw and Director of t h e
U n ive rsity of H awaii Elder Law Progra m .
After attendees stru ggled to answer rep re-
s e n t at ive questions that might be faced by
a person attempting to nav i gate the lega l
s y s t e m , b a rr i e rs associated with language,
c u l t u re, and the interre l ations between the
various dep a rtments and re s o u rces within
the legal system itself we re illustrat e d
within a poignant narrat ive based on an
actual client (a Cambodian picture bride
and an abu s ive spouse cap able of m a n i p-
u l ating the legal system).

P RO M I S E

“ Ke ep making wave s — ch a n ge is essential.
And only through ch a n ge will we fulfill the pro m -
ise of our founding documents.” - Chief Ju s t i c e

John T. B ro d e r i ck , N ew Hampshire
S u p reme Court

Not all aspects of H awa i i ’s access to
justice crisis could be art i c u l ated at the
C o n fe re n c e, and not all of the pro bl e m s
t h at we re art i c u l ated could be effe c t ive ly
e n gaged that day. Th at is the critical
responsibility of the Access to Ju s t i c e
Commission and its committees during
the months to come. But some of t h e
p romising ideas for helping to add re s s
some of the ab ove-mentioned aspects of
the crisis we re rev i ewed at the Confe re n c e,
e a ch of wh i ch is being furt h e red or
ex p l o red by the Commission.

I n c reasing pro bono

H awaii Access to Justice Commission
Chair Simeon Acoba has taken a leader-
ship role in a campaign to encourage
H awa i i ’s law ye rs to commit to the goal of
50 hours per year of p ro bono services set
by H awaii Rules of P ro fessional Conduct Ru l e
6 . 1 . At the Confe re n c e, Justice A c o b a
a ck n ow l e d ged a number of p ro fe s s i o n a l
groups that have alre a dy committed to
s atisfying Rule 6.1.

Fa m i ly Court Ju d ge Mich a e l
B ro d e r i ck rep o rted that he’d re c e n t ly
re c e ived calls from two young law ye rs
i n t e rested in helping with the pat e rn i t y
calendar fo l l owing the loss of the assis-
tance of L egal A i d . He also re c e ived a
p o s i t ive response when he contacted thre e
o f the largest law firms in Hawaii to ask
whether any associate law ye rs could assist
in a pro bono fact-finder capacity for the
Fa m i ly Court . He ex p ressed confidence
t h at there are many law ye rs who are inter-

ested in helping the
c o u rt , and he encour-
aged the Confe re n c e
attendees to develop a
c re at ive way to mat ch
s u ch vo l u n t e e rs with the
n e e d s.

“Making ra i n ”
During the panel dis-

cussion of the funding
aspect of the access to
justice crisis, H awa i i
S t ate Senate Pre s i d e n t
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Colleen Hanabusa said
t h at the Commission
should not give up asking
the Leg i s l at u re for an
i n c rease in the Indige n t
L egal Assistance Fund
( I L A F ) . H oweve r, s h e
s t ressed the import a n c e
o f l o c ating other funding
s o u rc e s, g iven the impor-
tance of m o n ey fo r
access to justice, and the
v u l n e rability of f u n d i n g
s o u rces that are subject
to decision-make rs in the leg i s l at ive or the
exe c u t ive bra n ch . The Hawa i i
C o n s o rtium of L egal Service prov i d e rs,
the Hawaii Justice Fo u n d at i o n , and the
Commission will continue to active ly seek
and develop such funding stre a m s.

Justice Acoba noted that although the
Commission is not a lobbying mech a n i s m ,
it does support legal service prov i d e rs by
passing re l evant resolutions and joining
p rov i d e rs in visits to leg i s l at o rs. He men-
tioned that the Commission may need to
consider more aggre s s ive effo rt s, p e r h ap s
even the cre ation of a sep a rate fo u n d at i o n
t h at would be authorized to lobby.

Realizing the full evolution of the adjunct
p rovider 

During the panel discussion of n o n -
t raditional ap p ro a ches to meeting civ i l
l egal needs, the author observed that
m a ny of the civil legal needs that are
going unmet fall on the re l at ive ly ro u t i n e
end of the spectrum of s e rvices and he
a rgued that such services would be most
e ff i c i e n t ly delive red by adjunct prov i d e rs
who specialize in them. S u ch an adjunct
p rovider would complement the primary
p rovider and enhance pro bono, p ro se
s u p p o rt , u n bu n d l i n g, and other ap p ro a ch-
es to add ressing the need. The audience
was invited to imagine how mu ch less eff i-
cient the delive ry of h e a l t h c a re serv i c e s
would be without reg u l at e d , t ra i n e d
adjunct prov i d e rs such as nu rses and para-
m e d i c s.

Ro b e rt LeClair, E xe c u t ive Director of
the Hawaii Justice Fo u n d at i o n , a dded that
he knows that expanded utilization of
p a ra l egals can wo rk . He explained that

b e t ween 1978 and 1982, during his tenu re
with the Legal Aid Society of H awa i i , 3 0
p a ra l egals we re employed under V I S TA
and through other compensat i o n . Th e
number of clients served went from 4,500
to 38,500 per year under this progra m .

A ff i rming the right to unive rsal civil rep-
re s e n t at i o n

During the discussion of n o n - t ra d i-
tional ap p ro a ch e s, Ro b e rt LeClair
o b s e rved that most people are in favor of
access to justice in principle, and pointed
out that it is actually re l at ive ly inex p e n s ive,
quoting American Bar A s s o c i ation esti-
m ates of an annual per person re q u i re-
ment that is less than 5% of the annu a l
amount spent per person for Medicare.
He argued that an aff i rm ation of the right
to counsel in civil cases, a n a l ogous to the
a ff i rm ation of the right to counsel in crim-
inal cases, would be the ultimate solution
to the access to justice pro bl e m . It wo u l d
m ove the discussion from whether we
h ave enough money in the Leg i s l at u re to
g ive to the poor or whether the prov i d e rs
h ave behaved this ye a r, to wh at is neces-
s a ry to meet the mandat e, he said.

In his midd ay add re s s, C h i e f Ju s t i c e
B ro d e r i ck re fe renced the American Bar
A s s o c i at i o n’s unanimous re s o l u t i o n , i n
2 0 0 7 , in favor of a unive rsal right to civ i l
rep re s e n t at i o n . He also mentioned that
ex p l o ration of the feasibility of u n ive rs a l
rep re s e n t ation for civil litigants wa s
among the re c o m m e n d ations made by a
c i t i ze n’s task fo rce that examined the court
system in New Hampshire a few ye a rs
ago. He too suggested that a civil right to
counsel may prove to be the only unive rs a l
s o l u t i o n , and he observed that the emer-

gence of s t ate access to
justice commissions is a
gre at start to ge n e rate the
requisite public and leg-
i s l at ive awa re n e s s.

E a ch of the ab ove
p romising initiat ives are
being ex p l o red by the
Commission and we re
among the re c o m m e n d-
ed goals selected by the
four bre a kout groups at
the end of t h e
C o n fe re n c e. M a ny other

recommended priority goals for the
Commission we re identified during the
four bre a kout groups at the end of t h e
C o n fe re n c e, to enhance pro bono, p ro se
fa c i l i t at i o n , and altern at ive dispute re s o l u-
tion ap p ro a ches to improving access to
j u s t i c e, and to increase focus on the unmet
need and public awa reness of the ava i l-
able serv i c e s. The Commission’s commit-
tees are also exploring many other initia-
t ives that could not be substantive ly dis-
cussed at this ye a r ’s Confe rence and we re
not prioritized in its bre a kout gro u p s.
One major example is the concept of
u n bundled legal serv i c e s.

In her concluding re m a rk s, Fa m i ly
C o u rt Ju d ge Eve lyn Lance (re t i re d )
o b s e rved that pro bono is admirable bu t
can fill only a small part of the need, a n d
m o n ey is ve ry important but will always be
far from adequat e. She said that she fe e l s
t h at the concrete developments of t h e
Commission and its Confe rence are ev i-
dence that we may be at the beginning of
a “paradigm ch a n ge,” noting that not only
s t reamlining but also systemic ch a n ges are
being contemplat e d . Justice A c o b a , in his
opening re m a rks at the Confe re n c e, q u o t-
ed United States Supreme Court Ju s t i c e
L ewis Powe l l , J r. : “Equal justice under law
is not just a caption on the facade of t h e
S u p reme Court bu i l d i n g. It is perhaps the
most inspiring ideal of our society. It is
fundamental that justice should be the
s a m e, in substance and ava i l ab i l i t y, w i t h-
out rega rd to economic stat u s.” M a ny of
us are hopeful that Hawa i i ’s new
Commission will be willing to support and
implement the bold, fundamental ch a n ge s
n e c e s s a ry to fulfill this pro m i s e.
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