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by Jill M.
H a s egawa

G ove rn m e n t
at t o rn eys make

up twenty perc e n t
o f H awa i i ’s active Bar members h i p, a
significant part of our legal commu n i t y.
A model pro bono policy could help to
e s t ablish guidelines for gove rn m e n t
e m p l oye rs and at t o rn eys and encourage
gove rnment at t o rn eys to engage in pro
bono activ i t i e s. The Big Island ex a m p l e
led by Corp o ration Counsel Lincoln
Ashida and Prosecutor Jay Kimu ra , a n d
the Maui initiat ive by Corp o rat i o n
Counsel Brian Moto provide leaders h i p
in this are a . The Hawaii Access to Ju s t i c e
Commission is active ly wo rking thro u g h
its pro bono committee to develop and
p ropose a model pro bono policy for gov-
e rnment at t o rn eys in Hawa i ’ i .

— Justice Simeon R. A c o b a , J r.

Th e re are over 900 gove rn m e n t

at t o rn eys in Hawaii wo rking at the local,
s t ate and fe d e ral levels of gove rn m e n t .
These at t o rn eys comprise ap p rox i m at e ly
20% of the Hawaii State Bar
A s s o c i at i o n’s active at t o rn ey s. I f e a ch of
these at t o rn eys contributed a minimu m
50 hours of p ro bono service each ye a r,
the public would benefit from 45,000
h o u rs of mu ch needed serv i c e.

In a keynote add ress on June 19,
2008 to the HBSA Gove rnment Law ye rs
D iv i s i o n , C h i e f Justice Ronald Moon
s a i d :

ALL gove rnment at t o rn eys 
should do pro bono wo rk 
b e c a u s e … l aw ye rs must “do go o d ”
for the poor and disadva n t aged to 
ch a n ge the publ i c ’s perc eption of
our pro fe s s i o n .

C h i e f Justice Moon further opined that
“the image of l aw ye rs has been and con-
t i nues to be at a low ebb based on the

results of nu m e rous surveys rep o rt e d
over the past seve ral decades.” Citing the
A BA’s 1998 Deskbook for Gove rnment &
P u blic Sector Law ye rs, in answer to the
question “why should gove rnment and
p u blic sector at t o rn eys have pro bono
p ro j e c t s ? ,” C h i e f Justice Moon stat e d :
“ even though gove rnment law ye rs are
a l re a dy invo l ved in public service bro a d-
ly, t h ey still have a specific pro bono
responsibility to provide legal services to
the poor, as do all other law ye rs.”

M oya Gray, E xe c u t ive Director of
Volunteer Legal Services Hawa i i
(“VLSH”) and Chair of the Access to
Justice Commission’s Committee on
I n c reasing Pro Bono Legal Serv i c e s1

agre e s : “ Justice cannot wait for someone
else to do the wo rk . We need all the lead-
e rs within our legal community — gov-
e rnment and otherwise — to encourage
l aw ye rs to part i c i p ate in providing pro
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bono services to the people of H awa i i .”
As County of H awaii Prosecutor Jay

K i mu ra commented:

Being an at t o rn ey is a priv i l ege 
extended to only a few. G ove rn -
ment at t o rn eys rep resent a potential 
boost to the number of at t o rn eys 
who could part i c i p ate in providing 
p ro bono legal serv i c e s, and I
s u p p o rt and encourage all gove rn -
ment at t o rn eys to do as mu ch as 
t h ey can for pro bono, i n cluding 
p roviding direct legal services 
t h rough clinics such as V L S H ,
p a rt i c i p ating in educat i o n a l
p rogra m s, a n d volunteering their 
time with n o n - p rofit orga n i z at i o n s.

The Access to Justice Commission is
c u rre n t ly re s e a rching and drafting a gov-
e rnment law ye rs ’ p ro bono policy, wh i ch
the Commission hopes will be adopted
by the various levels of gove rnment in
H awa i i . Two shining examples of s u ch
p ro bono initiat ives invo l ve the gove rn-
ment law ye rs wo rking for the County of
H awaii and the County of M a u i .

In 2005, County of H awa i i

C o rp o ration Counsel Lincoln A s h i d a
made an inquiry with the Hawaii County
B o a rd of Ethics concerning the use of
time and re s o u rces in the fulfillment of
p ro bono re q u i rements for deputy corp o-
ration counsels pursuant to Rule 6.1 of
the Hawaii Rules of P ro fe s s i o n a l
Conduct (“HRPC”). C o rp o rat i o n
Counsel Ashida proposed to have the
D ep a rtment of C o rp o ration Counsel
p a rtner with VLSH to coord i n at e, p ro-
m o t e, and staff neighborhood legal cl i n-
ics in the County of H awa i i . Pa rt n e r i n g
with the VLSH clinics would allow mem-
b e rs of the public in need of l egal serv i c-
es the opportunity to meet with an at t o r-
n ey in order to discuss their legal dilem-
m a s. These meetings would be “one-
time consultat i o n s ” with the at t o rn ey s
making re c o m m e n d ations on other ava i l-
able services with VLSH as well as in the
c o m munity that may assist the public in
resolving their legal disputes. For those
cases that the volunteer at t o rn eys wo u l d
d e t e rmine need additional legal serv i c e s,
the at t o rn eys would make direct re fe rra l s
or re c o m m e n d ations to VLSH to obtain

at t o rn eys for those particular indiv i d u a l s.
In add i t i o n , volunteer at t o rn eys would be
c ove red under V L S H ’s liability insura n c e
for the consultat i o n s. The clinics wo u l d
reg u l a rly take place outside of the nor-
mal wo rk hours and would be done on a
volunteer basis by county at t o rn ey s.

C o rp o ration Counsel A s h i d a
a ck n ow l e d ged that there was a possibility
o f incidental and de minimis use of c o u n-
ty time and re s o u rc e s, wh i ch included the
possibility of using Corp o ration Counsel
o ffices for the legal clinics after norm a l
wo rk hours. Re c ognizing the import a n c e
o f assisting the community as well as the
at t o rn ey s ’ o bl i gations under HRPC 6.1,
the County of H awaii Board of E t h i c s
found that the Office of the Corp o rat i o n
Counsel of the County of H awa i i ’s d e
m i n i m i s use of county pro p e rty and
equipment in fulfilling their pro fe s s i o n a l
responsibilities and of p e r fo rming pro
bono services did not violate the County
o f H awaii Code of E t h i c s.

In a similar opinion obtained by
Maui County Corp o ration Counsel
Brian Moto in 2005, the Maui County
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B o a rd of Ethics found that part i c i p at i o n
by Maui County Deputy Corp o rat i o n
Counsels in  the Court A n n exe d
A r b i t ration Program (“CAAP”) and pro
bono legal services through VLSH cl i n i c s
in fulfilling their pro fessional re s p o n s i b i l-
ities outlined in Rule 6.1 of the HRPC
did not violate the Maui County Code of
E t h i c s, p rovided that the wo rk was done
outside of wo rking hours and invo l ve d
o n ly de minimis use of county equipment
and pro p e rt y.

In light of the opinions obtained by
C o rp o ration Counsels Ashida and Moto,
both dep a rtment heads have encourage d
their deputies to volunteer and prov i d e
p ro bono legal services through V L S H .
Ashida said: “ We encourage the at t o r-
n eys in our office to do their part in per-
fo rming and promoting pro bono. I t
s t rengthens the legal pro fession and
s t rengthens our commu n i t y.”

Both counties have been successful
in obtaining the support and part i c i p a-
tion of their at t o rn eys with V L S H .
M a ny of these gove rnment at t o rn ey s
h ave been re c og n i zed with Cert i f i c ates of
Merit presented by the Hawaii County
Council and by Mayor Tava re s.

In contra s t , H aw. Rev. S t at . § 2 8 - 1 0
p rovides that deputy at t o rn eys ge n e ra l
must devote their entire time and at t e n-
tion to the duties of their office and shall
not engage in the private practice of l aw.2

This stat u t e, wh i ch was enacted in 1953,
has been interp reted by some as impos-
ing a limitation on deputy at t o rn eys ge n-
e ral in rendering pro bono legal serv i c e s.
In fa c t , G ray noted that because of t h i s
s t atute VLSH lost the services of a long-
time committed volunteer when her
o ffice was moved from a county dep a rt-
ment to a dep a rtment within the Stat e
A t t o rn ey Genera l ’s off i c e.

In 2008, House Bill 2391 was intro-
duced to amend Haw. Rev. S t at . § 2 8 - 1 0
to allow a deputy at t o rn ey ge n e ral to pro-
vide pro bono legal services if the serv i c-
es did not cre ate a conflict of i n t e re s t
with the duties of the dep u t y ’s off i c e.
Although House Bill 2391 was passed by
the Hawaii leg i s l at u re, it was vetoed by
G ove rnor Linda Lingl e, who cited con-
c e rns about the process for determ i n a-
tion of a conflict of i n t e re s t .

At the fe d e ral gove rnment leve l , i n
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Feb ru a ry 1996, then President Clinton
issued an exe c u t ive ord e r, wh i ch among
other things, p rovided that “all Fe d e ra l
agencies should develop ap p ro p r i ate pro-
grams to encourage and fa c i l i t ate pro
bono legal and other volunteer serv i c e s
by gove rnment employees to be per-
fo rmed on their own time, i n cl u d i n g
at t o rn ey s, as permitted by stat u t e, reg u l a-
t i o n , or other rule or guideline.”
Fo l l owing the exe c u t ive ord e r, the U. S.
D ep a rtment of Justice adopted an
ex p a n s ive written pro bono policy, wh i ch
a l l owed at t o rn eys with the Dep a rt m e n t
o f Justice to part i c i p ate in pro bono lega l
s e rv i c e s. Since then seve ral other fe d e ra l
agencies have adopted similar policies to
a l l ow their employees to part i c i p ate in
p roviding pro bono legal serv i c e s.

A c ross the country, fe d e ra l , s t at e,
and county agencies have developed pro
bono policies for their gove rnment at t o r-
n eys because of the importance of t h e
need for rep re s e n t ation of the indige n t .
To dat e, at least 11 states have adopted
p ro bono policies for their gove rn m e n t
at t o rn ey s. Issues such as conflicts of

i n t e rest and use of re s o u rces may be per-
c e ived barr i e rs, but there are opport u n i-
ties that do not invo l ve client rep re s e n t a-
t i o n . G ove rnment law ye rs in Hawa i i
who alre a dy hold high ideals of p ro fe s-
sionalism should be allowed and encour-
aged to part i c i p ate in pro bono pro j e c t s.
The Access to Justice Commission re c og-
n i zes that gove rnment law ye rs are com-
mitted to public service and stands re a dy
to engage in continual development and
design of p ro bono policies for gove rn-
ment law ye rs.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

1 Other members of the Committee on
I n c reasing Pro Bono Legal Services are : Ju d ge
Simone Po l a k , Shannon Wa ck , D e re k
Ko b aya s h i , Tra c ey Wi l t ge n , G i l b e rt Doles,
C l a ra Jav i e r, M i h o ko Ito, C o l b e rt Mat s u m o t o,
Robin Ko b aya s h i , and Wayne Ta n n a .

2 H aw. Rev. S t at . §28-10 (1993) provides as fo l-
l ow s :

P rohibition on private practice 
o f l aw by the at t o rn ey ge n e ra l , f i rst 
d ep u t y, and other dep u t i e s. The 
at t o rn ey ge n e ra l , the at t o rn ey ge n e ra l ’s 

f i rst dep u t y, and other deputies shall 
d evote their entire time and attention to 
the duties of their re s p e c t ive off i c e s. Th ey 
shall not engage in the private practice of
l aw, nor accept any fees or emoluments 
other than their official salaries for any 
l egal serv i c e s. This section shall not 
ap p ly to any special deputy employed on a 
p a rt-time basis for a limited period.

I n t e re s t i n gly, section 28-5 provides that there
should be assistance by the at t o rn ey ge n e ral to
the poor. Th at section provides as fo l l ow s :

Aids poor. The at t o rn ey ge n e ral 
shall give counsel and aid to poor and 
o p p ressed citizens of the State and assist 
them in obtaining their just rights without 
ch a rge ; p rovided that the at t o rn ey ge n e ral 
shall not be obl i ged to render such aid,
c o u n s e l , and assistance, unless requested 
so to do by the gove rn o r, or by someone of
the heads of d ep a rt m e n t s.

Jill M. H a s egawa is an associate at
A s h fo rd & Wriston and serves as Vice Chair of
the Hawaii Access to Justice Commission.
A s s o c i ate Justice Simeon R. A c o b a , J r. s e rves as
Chair of the Commission.
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