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Th e H awai`i Access to Ju s t i c e
Commission has compiled the prov i-
sions in the Hawai`i Judicial Code
re l ating to p ro bono activities by
j u d ges in a b r i e f t wo - p age d o c u m e n t
for easy re fe re n c e by and the conve n-
ience of j u d ge s. These prov i s i o n s
h ave been orga n i zed in a sequence
t h at is s o m ewh at diffe re n t f rom that
p resented in the Code itself t o
enhance cl a r i t y. The Statement wa s
d rafted by the Access to Ju s t i c e
C o m m i s s i o n’s Committee on
I n c reasing Pro Bono Legal Serv i c e s.1

The provisions of the Hawa i ̀  i
Judicial Code are derived essentially
f rom the A BA model judicial code.
This document is pre s e n t ly pending
ap p roval by the Hawai`i Supre m e
C o u rt .

H awai`i Judicial Code Pro Bono
Po l i cy Stat e m e n t

Rule 3.7(b) of the Hawa i ̀  i
Revised Code of Judicial Conduct
( “ H RCJC”) specifically provides that
“[a] judge may encourage law ye rs to
p rovide pro bono publico legal serv i c-
e s.” Consistent with Rule 3.7(b) and
the commentary there t o, a judge may
so encourage provision of d e l ive ry of
p ro bono publico services by :

(1) appointing law ye rs to act as
counsel for indigent parties in indiv i d-
ual cases. [Comment [5] to Rule 3.7] 

A judge may, without employ i n g
c o e rcion or misusing the pre s t i ge of
judicial off i c e, p romote bro a d e r
access to justice by encourag i n g
l aw ye rs to part i c i p ate in pro bono
p u blico legal services through many
fo rm s, i n cl u d i n g :

(l) p roviding lists of ava i l abl e
p ro bono publico programs to

l aw ye rs ; [Comment [5] to Rule 3.7] 
(2) t raining law ye rs to do pro

bono publico legal wo rk ; [ C o m m e n t
[5] to Rule 3.7] and 

(3) p a rt i c i p ating in events re c og-
nizing law ye rs who have done pro
bono publico wo rk . [Comment [5] to
Rule 3.7] 

M o re ove r, H RCJC Rule 3.7(a)
s p e c i f i c a l ly provides that “a judge
m ay part i c i p ate in activities spon-
s o red by orga n i z ations or gove rn m e n-
tal entities concerned with the law,
the legal system, or the administrat i o n
o f justice and those sponsored by or
on behalf o f e d u c at i o n a l , re l i g i o u s,
ch a r i t abl e, f rat e rn a l , or civic orga n i-
z ations not conducted for pro f i t [ . ] ” A s
s p e c i f i c a l ly re l ated to encourage m e n t
o f the provision of p ro bono publ i c o
s e rv i c e s, a judge may part i c i p ate in
the fo l l owing activ i t i e s :

(l) assisting in planning of f u n d -
raising for the [pro bono publ i c o ]
o rga n i z ation or entity and part i c i p at-
ing in the management and inve s t-
ment of the orga n i z at i o n’s or entity’s
f u n d s ; [ Rule 3.7(a)(l)] 

(2) soliciting contributions fo r
s u ch [pro bono publico] orga n i z at i o n
or entity, but only from members of
the judge ’s fa m i ly or from judges ove r
whom the judge does not exe rc i s e
s u p e rv i s o ry or ap p e l l ate authority;
[ Rule 3.7(a)(2)] 

(3) s e rving as an off i c e r, d i re c t o r,
t ru s t e e, or nonlegal advisor of s u ch
[ p ro bono publico] orga n i z ation or
e n t i t y, unless it is like ly that the orga n-
i z ation or entity:

(A) will be engaged in pro c e e d-
ings that would ord i n a r i ly come
b e fo re the judge ; or 

(B) will fre q u e n t ly be engaged in
a dve rs a ry proceedings in the court of
wh i ch the judge is a member, or in
a ny court subject to the ap p e l l at e

jurisdiction of the court of wh i ch the
j u d ge is a member; [ Rule 3.7(a)(6)(A)-
(B)] 

(4) d o n at i n g, without at t r i bu t i o n
o f judicial title, s e rvices or goods at
f u n d raising eve n t s ; [ Rule 3.7(a)(7)]
and 

(5) speaking at , re c e iving an
awa rd or other re c ognition at , b e i n g
fe at u red on the program of, and per-
mitting his or her title to be used in
connection with an event of s u ch [pro
bono publico] orga n i z ation or entity,
bu t , i f the event serves a fund-ra i s i n g
p u rp o s e, the judge may part i c i p at e
o n ly if the event concerns the law, t h e
l egal system, or the administration of
j u s t i c e. [ Rule 3.7(a)(4)] 

To the extent that the pro bono
o rga n i z ation or entity is concern e d
with the law, the legal system or the
a d m i n i s t ration of j u s t i c e, a judge may
p a rt i c i p ate by :

(1) soliciting membership fo r
s u ch [pro bono publico] orga n i z at i o n
or entity, even though the member-
ship dues or fees ge n e rated may be
used to support the objectives of t h e
o rga n i z ation or entity; [ Rule 3.7(a)(3)]
and 

(2) making re c o m m e n d ations to
a public or private fund gra n t i n g
o rga n i z ation or entity in connection
with [a pro bono publico orga n i z a-
t i o n’s] programs and activ i t i e s. [ Ru l e
3.7(a)(5)] 

1 M oya Gray, E xe c u t ive Director of
Volunteer Legal Services Hawa i i , is Chair of
the Committee on Increasing Pro Bono
L egal Serv i c e s. Other members of the com-
mittee are : Ju d ge Simone Po l a k , S h a n n o n
Wa ck , D e rek Ko b aya s h i , Tra c ey Wi l t ge n ,
G i l b e rt Doles, C l a ra Jav i e r, M i h o ko Ito,
C o l b e rt Mat s u m o t o, Robin Ko b aya s h i , a n d
Wayne Ta n n a .
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by Suzanne Te ra d a

( E d. N o t e : C h i e f Justice John T. B ro d e r i ck ,
J r. o f the New Hampshire Supreme Court
was  the  fe at u red speaker at the Hawa i i
Access to Justice Confe rence on June 24,
2009.)   

C h i e f Justice John T. B ro d e r i ck ,
J r. was swo rn in by Gove rnor Cra i g
Benson during a cere m o ny at the
N ew Hampshire Supreme Court on
June 4, 2 0 0 4 . He was appointed an
associate justice of the New
H a m p s h i re Supreme Court in 1995
by Gove rnor Stephen E. M e rrill after
m a ny ye a rs as a private pra c t i t i o n e r
in Manch e s t e r. His nomination as
the 99th member of the stat e ’s high-
est court fo l l owed the re t i rement of
Associate Justice W illiam F.
B at ch e l d e r. C h i e f Justice Bro d e r i ck serve d
as president of the New Hampshire Bar
A s s o c i ation from 1990-91.

C h i e f Justice Bro d e r i ck is a fe l l ow of t h e
American College of Trial Law ye rs and is a
past president of the New Hampshire Tr i a l
L aw ye rs A s s o c i at i o n . In 1993, P re s i d e n t
William Clinton appointed Chief Ju s t i c e
B ro d e r i ck to the board of d i re c t o rs of t h e
n ational Legal Services Corp o rat i o n . He is a
gra d u ate of H o ly Cro s s C o l l ege and the
U n ive rsity of Vi rginia Law Sch o o l . C h i e f
Justice Bro d e r i ck is married with two ch i l-
d ren and four gra n d ch i l d re n .

Q : Wh at kind of l aw practice did you have
b e fo re your appointment to the bench ?

C. J. : For 22 ye a rs, I was a trial law yer in
M a n ch e s t e r, N ew Hampshire. For 17 of
those ye a rs I was in a large law firm by New
H a m p s h i re standard s; it had about sixty
l aw ye rs, and then in 1989, I started my ow n
boutique trial law firm with my dear friend,
S t eve Merr i l l , fo rmer A t t o rn ey General of
our stat e.

Q : Wh at kind of l aw did that firm pra c t i c e ?

C. J. : We did all sorts of c ivil litigat i o n , and it
was pretty eve n ly distribu t e d . A lot of it wa s
c o m m e rcial litigat i o n . M a ny of our cases
went to trial. We did ve ry little mediation or
a r b i t ration and, at that time, t h ey we re mu ch
less common than they are today.

Q : L e t ’s discuss the equal access to justice

p rogra m . Why is access to justice import a n t ?

C. J. : I think it is a fundamental promise in
our founding documents. I am concern e d
t h at as time passes we are not ke eping that
c o m m i t m e n t . People will re s o l ve their dis-
p u t e s ; t h at ’s a give n . But it’s not in society’s
i n t e rest that the courts be fo re closed fro m
resolving those disputes due to the cost of l i t-
i gat i o n . I think the expense of l i t i gation is
becoming ove r wh e l m i n g. Not only for poor
p e o p l e, wh i ch has been true for decades, bu t
m i ddle class citizens and small bu s i n e s s e s, a s
we l l . I think it’s a concern that public fo ru m s
a re not used as fre q u e n t ly or as wisely as they
once we re.

Q : Wh at does the idea of equal access to
justice mean for judge s ?

C. J. : I think it will re q u i re ch a n ge. Th e
American state court system was inge n i o u s ly
designed for parties with law ye rs, a re a s o n-
able amount of m o n ey to spend, and a re a-
s o n able amount of time to wait for a final
re s o l u t i o n . Ju d ge s, for mu ch of A m e r i c a ’s
judicial history, h ave been observe rs and re f-
e re e s. Th ey have not had to part i c i p ate ve ry
mu ch or explain the process ve ry often.
Th ey have tra d i t i o n a l ly been re q u i red to
m a ke sure that the playing field was leve l , bu t
in doing so they have had the benefit of
l aw ye rs in the vast majority of c a s e s.

I n c re a s i n gly, I think ch a n ge will re q u i re
t h at judges be somewh at more pro a c t ive in
the court room in that they will be re q u i red to
explain more, to write their ord e rs in simple

E n gl i s h , and be more sensitive to
timeliness than ever befo re. Th e
people using our courts today
i n c re a s i n gly do not have law ye rs at
their side. I also think that equal
access applies “up the ladd e r,” t o o.
For bu s i n e s s e s, for ex a m p l e, I think
t h ey have come to find the court sys-
tem to be too slow and too ex p e n-
s ive, with way too mu ch discove ry,
which is largely unregulated by
j u d ge s. I think if we are to bring the
business community back in the stat e
c o u rt s, j u d ges need to have a more
proactive role. If state courts
become less and less re l evant to the
m a rket place, t h at will not be in the
p u blic intere s t .

Q : Wh at does the access to justice
p rogram mean for law ye rs? 

C. J. : F i rst of a l l , i t ’s not a thre at to their live l i-
h o o d . When I first became Chief Ju s t i c e, I
made a promise that I would do all in my
p ower to make justice more accessibl e,
a ffo rd abl e, and unders t a n d able for all of o u r
c i t i ze n s. M a ny law ye rs thought they heard
me say, although I didn’t , t h at I was going to
water the system down so people would not
need to hire them. And so, a lot of l aw ye rs
we re thre atened by that notion. I think they
need not be. I f it wo rks we l l , the folks wh o
can never affo rd them, will get through the
system in a more timely and efficient way.
Those who can affo rd them will get thro u g h
in a more timely and efficient way, as we l l .
The clients will be billed less than they are
n ow, and as I say to law ye rs, wh at that means
i s, p e r h aps yo u ’ll be able to rep resent two
clients and be paid 100% of your bill as
opposed to rep resenting a single client and
h aving half o f your bill be an accounts
re c e ivabl e. S o, i t ’s interesting that law ye rs
often hear the promise of i m p roved access to
justice ve ry diffe re n t ly than they should.
Th ey will find it is in their intere s t , as we l l . I n
fa c t , eve ryone will win. I think attitudes are
ch a n g i n g, but it’s going to take awhile longe r
for real ch a n ge to take hold.

Q : Wh at does pro bono mean to you?  Fo r
ex a m p l e, i f p ro bono wo rk only means pro
bono legal services then wh at about the vo l-
unteer wo rk that law ye rs do for their com-
mu n i t y, s u ch as volunteering to be on board s
o f n o n p rofit orga n i z ations or volunteering in

John T. Bro d e r i c k , J r.
Chief Justice

New Hampshire Supreme Court
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a ny function with a nonprofit entity?

C. J. : Let me tell you my feelings about that . I
think that in my stat e, for ex a m p l e, l aw ye rs
do a tremendous amount of l egal wo rk that
would be traditional pro bono. Th ey also do
m a ny other things (as I’m sure is true in
H awaii) with and for nonprofit gro u p s. I ,
and my colleagues on the Supreme Court ,
h ave encouraged law ye rs through our ru l e s
p rocess to put in thirty hours of t ra d i t i o n a l
p ro bono a ye a r. The service they might pro-
vide to a nonpro f i t , as valued as it might be,
does not fulfill the promise of our
C o n s t i t u t i o n . Th e re are many people wh o
can do wo n d e r f u l ly important wo rk for non-
p ro f i t s. But law ye rs are essential to the court
system and to meaningful access to justice.
Th ey are not essential to nonpro f i t s.

I think traditional pro bono re q u i re s
l aw ye rs, and the New Hampshire S u p re m e
C o u rt has aff i rm at ive ly encouraged them to
do it. I f t h ey have time and intere s t , t h ey
o bv i o u s ly should continue their import a n t
e ffo rts in the broader commu n i t y, but I think
t h at law ye rs need to devote their vo l u n t e e r
t i m e, in the first instance, to the unrep re s e n t-
ed in the court system.

Q : Is it necessary to define pro bono serv-
i c e ?

C. J. : In our Supreme Court Rules of N ew
H a m p s h i re, we have made it a point that the
p ro bono hours that we ex p e c t , wh i ch is thir-
t y, should be directed to those in need of f re e
l egal serv i c e s.

Q : Wh at about gove rnment at t o rn ey s ?

C. J. : G ove rnment at t o rn eys are expected to
do thirty hours of p ro bono, t o o. N ow they
c a n’t have clients and wo rk for the gove rn-
ment or a corp o rat i o n , but they can pitch in
over the phone or wo rk at self-help centers
wh e re they will not establish an at t o rn ey -
client re l at i o n s h i p. In my state about 30% of
the bar has tra d i t i o n a l ly had an “out”
because of their gove rnment service or their
wo rk as corp o rate legal counsel. We don’t
want them to do anything unethical, bu t
t h e re are definite ways they can contribu t e
without establishing a fo r b i dden at t o rn ey -
client re l at i o n s h i p.

Q : During these tough economic times,
h ow will a solo practitioner be able to affo rd
the aspirational hours of p ro bono legal serv-
ices when he or she has to pay the bills of
l egal practice and liv i n g ?

C. J. : It is a real ch a l l e n ge ; I don’t dispute it.
E ve ry month I ask the pro bono re fe rra l
o ffice of our state bar for a list of the law ye rs
who provided pro bono legal services the pre-
vious month. I write personal note cards to
as many of them as I can. It is not uncom-
mon to see a solo practitioner or a small law
f i rm have a law yer or two who has taken two
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or three pro bono cases that month. I t ’s quite
ex t ra o rd i n a ry. N ow, I sense some of them do
it because they believe it is their pro fe s s i o n a l
o bl i gat i o n . I think some of them do it
because they are not that busy in this econo-
my and they want to gain the practical ex p e-
rience in rep resenting cl i e n t s. B u t , most of
our state bar is comprised of solo pra c t i t i o n-
e rs or small firms and they have historically
done their share, i f not more than their
s h a re, in both good times and bad. I know it
i nvo l ves sacrifice but they do it and I think it
is part of being a law yer and I think they will-
i n gly accept that .

Q : I f at t o rn eys are busy with their ow n
p ra c t i c e s, h ow would you motivate them to
a c t ?

C. J. : I ’ve been doing all that I can to incre a s e
their alre a dy substantial motivat i o n . Th e
l egal system needs to figure out a way to han-
dle pro blems more effe c t ive ly and eff i c i e n t ly
for our citizens or someone else will. I t ’s
a l re a dy hap p e n i n g. So for our legal pro fe s-
sion to remain a pro fe s s i o n , it can’t ignore its
o bl i gation or assume that someone else will
fulfill them. One of the gre at ch a l l e n ge s, I
t h i n k , at the beginning of this century, is to
find a way to use tech n o l ogy more effe c t ive-
ly, to find a way in wh i ch cases might be han-
dled administrat ive ly in the first instance, a n d
not be in the courthouse from day one. I
think law ye rs have to figure out a way to
m a ke their services more affo rd able to more
people and small businesses as we l l . I see a
h u ge wave bu i l d i n g. I do know it will cre s t
and take a lot of u n p rep a red people with it.
I think law ye rs need to be smarter ab o u t
wh at they do. I think courts need to re d e s i g n
t h e m s e l ves consistent with new reality out-
side our courthouse doors. E ve ryone needs
to play and part i c i p at e. We can’t just make
minor ch a n ge s, in my view. We have to deal
with the 21st century. To find out the con-
sequences of u n m a n aged ch a n ge, just ask
G e n e ral Motors.

Q : I f j u d ges are bu s y, h ow do you motivat e
the judges to act?

C. J. : I think it takes less motivation than yo u
might think. I ’ll give you an ex a m p l e. O n e
o f our superior court judges (the superior
c o u rt in New Hampshire is equivalent to
your circuit court in Hawa i i ) , a pretty ex p e r i-
enced judge at that , called me one day and
a s ke d , “ When are you getting these divo rc e
cases off my docket?  Some days it’s like the
Je rry Springer show.” We have a fa m i ly
c o u rt in eight of our ten counties wh i ch han-
dles a host of fa m i ly - re l ated cases, i n cl u d i n g
d ivo rc e s. The judges and masters who sit in
t h at court sign up for that duty because they
want to do it. I think judges are motivat e d
n ow, m o re than ever befo re, to find the wo rk
they like because there’s an increasing
amount of wo rk they would not wa n t . I ’ m

D o o r -To-Door Auto Detailing
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t rying to get more law ye rs back in our court-
ro o m s. For the cases that don’t have law ye rs
we are dealing in new and aggre s s ive ways to
infuse our dockets in all our courthouses with
m e d i ation or arbitrat i o n . Just two ye a rs ago,
we cre ated a Judicial Bra n ch Office of
M e d i ation and A r b i t rat i o n .

Q : H ow do your colleagues on the New
H a m p s h i re Supreme Court meet the access
to justice ch a l l e n ge ?

C. J. : I t ’s somewh at difficult because we are
sitting judges so we can’t become law ye rs.
We are invo l ved in a host of d i ffe rent kinds of
p ro bono activ i t i e s. For ex a m p l e, one of t h e
things I did in the last two ye a rs was to inv i t e
my s e l f to lunch at maybe twenty law firm s. I
re fer to it with a smile as “the pro bono wo rl d
t o u r.” I met with their law ye rs, a ny wh e re
f rom ten to eighty, and I asked them to help.
We also established an Access to Ju s t i c e
Commission to ke ep the issue front and cen-
t e r. We have tried to encourage law ye rs to do
even more, with full understanding and
respect to the fact that they are all trying to
m a ke a liv i n g. I think in the long term , i f we
d o n’t deal effe c t ive ly with the pro blem of t h e
u n rep resented in our court h o u s e s, t h e i r
c apacity for the ave rage law yer to make a liv-
ing doing trial wo rk will be affe c t e d , as will
p u blic trust and confidence in the court s.

Q : Do you have a position on wh e t h e r
t h e re should be a civil right to counsel in
p roviding access to justice for low - i n c o m e
cl i e n t s ?

C. J. : I think it’s a leg i s l at ive decision,
and I would support it. Let me just briefly
s ay, as you know, the A BA passed an unani-
mous resolution a few ye a rs ago, for wh i ch I
g ive it gre at cre d i t . When I became Chief
Justice in 2004, our Supreme Court
appointed a Citize n’s Commission to take a
look at our state court s. The Commission
had 104 members, t wo - t h i rds of wh o m
we re non-law ye rs and non-judge s. The co-
ch a i rs of the commission we re lay people.
After about sixteen months, the commission
issued a rep o rt . The commission sugge s t e d
t h at the State of N ew Hampshire give seri-
ous consideration to a civil G i d e o n. In fru ga l
N ew Hampshire wh e re eve ryone squeeze s
the nickel three times befo re they spend it,
these citizens re c og n i zed the leg i t i m a cy and
m agnitude of the pro blem self-rep re s e n t a-
tion causes. U l t i m at e ly a civil G i d e o n m ay be
the only real answer to the pro blem because
t h e re will never be enough law ye rs, t h e re
will never be enough volunteer law ye rs,
t h e re will never be enough IOLTA money,
and there will never be enough ap p ro p r i at-
ed legal services money. I think we need to
do something more significant then we have
d o n e. I think that ’s still a distance away, bu t
I think ultimat e ly it is the answer along with
eve rything else we continue to do.

In today's market, you need an experienced re a l t o r
that can get the job done! For personalized serv i c e
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